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EDIATION
Basics

James K. Hoenig

When you need a better way to handle a case
for a divorce client, mediation is more often
proving to be just the right answer.

A POPULAR TEE SHIRT shows Sir  “Obey Gravity. It’s not just the law;
Isaac Newton, sitting under a it’s a good idea.” Much the same
tree holding an apple. Under the de- might be said about mediation in do-
piction of Sir Isaac is a caption: mestic law matters. It’s not just a

James K. Hoenig, an attorney with a Ph.D. in psychology, is a commercial and family
mediator practicing with Dispute Prevention & Resolution, in Honolulu.
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mandatory step in  many
jurisdictions — it’s a very good idea for
most domestic law cases. In this arti-
cle, we will explore the what, when,
and why of mediation in these cases.

HY MEDIATE — THE PHILOSOPH-

ICAL AND PRACTICAL REASONS
¢ Divorce and domestic conflict are
unpleasant enough by themselves
without turning for their resolution to
a process which heightens conten-
tiousness and perpetuates problems.
Traditional litigation pits spouse
against spouse in a battle for children
and property which is by its very nat-
ure divisive. In court, there appear to
be winners and losers, but in reality,
all parties (and their children, fami-
lies, and business associates) may
lose. In mediation, the process itself
attempts to unite the parties in seeking
solutions and in recognizing that the
responsibility of children and prop-
erty may require them to have years
more of ongoing contact. Mediation
gives them the tools and experience
for future collaboration. It allows the
spousal relationship to end in a way
that permits and encourages the pres-
ervation and improvement of future
working relationships. Attorneys who
have learned to use this process effec-
tively for their clients are coming to be
recognized as a new upper tier of do-
mestic relations problem-solvers,
whose satisfied clients enthusiastically
sing their praises and refer others.

Mandatory Mediation

In many states, mediation is rap-
idly becoming a required step in di-
vorce proceedings. For example, ef-
fective January 1, 1994, Hawaii
adopted Rule 2.1 of the Rules of Pro-
fessional Conduct for attorneys
which provides: “In a matter involv-
ing or expected to involve litigation, a
lawyer should advise a client of alter-
native forms of dispute resolution
which might reasonably be pursued to
attempt to resolve the legal dispute or
to reach the legal objective sought.” In
a training program entitled Is ADR
Now The Law? presented jointly by
the ADR Section of the Hawaii State
Bar Association and the Hawaii Insti-
tute for Continuing Legal Education,
various speakers explained the evolu-
tion of similar rules in other states and
highlighted a national trend toward
making consideration of ADR man-
datory. Copies of the program materi-
als are available through the Hawaii
Judiciary Center for ADR, 345
Queen Street, Suite 800, Honolulu,
Hawaii 96813, (808) 522-6464.

OW TO GUIDE A CASE INTO MEDI-

ATION e There are two impor-
tant steps in guiding a case toward
mediation: assessing its appropriate-
ness and convincing the client that
mediation is the right choice.

Assess Appropriateness

The way that mediation is first
suggested —to the client and to the
other side—can help set the stage for
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success. Of course, in jurisdictions
like Hawaii you can point out that
you are in effect required to discuss
mediation as an alternative to litiga-
tion. But a more positive approach is
better. Describe the process and make
clear that mediation is a “no lose” op-
tion (since it neither forecloses litiga-
tion nor interferes with that process)
with substantial potential benefits.
For a helpful checklist to assess the
appropriateness of mediation in a
particular case, see Peter Adler, Mike
Broderick, and Tom Crowley, What is
Gained and What is Lost, Haw. B. J.
12 (July 1993). Interestingly, the arti-
cle’s description of the type of case in
which “mediation may work” fits just
about any divorce case:

e The parties have, want, or may
need to have ongoing relationships of
some sort;

e They have a mutual interest in a rel-
atively swift resolution,;

e Litigation appears long, expensive,
and risky for both;

¢ Both feel they are being pushed
into litigation by a whirlwind of accu-
sations and arguments;

e Although they have strong emo-
tions, mediation would allow them a
process to vent negative feelings and
then look more objectively at ways to
meet underlying interests;

e Time is important; and

e A good mediator is available to
help them communicate.
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When Not To Mediate

Although you should consider the
advantages of mediation in every
case, there are some cases in which the
procedure is not the best choice. Me-
diation may not be appropriate in
cases in which:

e There is a serious power imbalance
or indications of abuse (of either
spouse or children);

¢ One party’s claim or defense is friv-
olous and can easily be disposed of in
court; or

e There is a compelling reason why
one party wants to delay resolution.

On balance, except for cases involv-
ing abuse, it is difficult to find a do-
mestic case which mediation would
not help.

Explain Advantages to Client

In discussing the advantages of me-
diation with a client, you may want to
divide them into two broad catego-
ries: practical advantages and emo-
tional advantages.

Practical Advantages
The practical advantages to explain
to the client include the following:

e Because mediation can usually be
concluded in a compact timeframe, it
will generally cost far less than litiga-
tion. With less delay, confusion, and
uncertainty about the outcome, the
parties can more swiftly (and without
as much emotional damage to them-
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selves, their family members, friends,
and business associates) get on with
making a living and living their lives;

* Because mediation is voluntary,
and either party can terminate the
process at any time, neither party is
able to intimidate, exploit, or manip-
ulate the other;

® Mediation helps parties to recog-
nize their own and each other’s legiti-
mate needs, and to design options
which reconcile and meet those needs;

¢ In mediation, parties can make
agreements touching on matters
which would not be resolved by a
court and can fashion creative busi-
ness, financial, tax, and family solu-
tions which would be beyond the
power of the court to impose;

¢ A mediation agreement can (and
should) include provision for a pre-
agreed process to resolve future dis-
putes, including documentation, im-
plementation, and modification of
the original agreement;

¢ The mediation agreement does not
become final and binding until the
parties understand it, agree to it, sign
it, and it is reviewed and approved by
their respective attorneys. Court ap-
proval is also necessary, but only
rarely will the court interfere with
what the parties have agreed upon;
and

e Parties are much more likely to
comply with the terms of an agree-
ment they have worked out them-

selves than one imposed by the court.
The risk of post-divorce litigation is
thus greatly reduced.

Emotional Advantages
The emotional advantages for the
client include the following:

¢ Parties emerge from mediation
with their dignity and self-respect in-
tact. Neither party emerges from me-
diation feeling the need to “get even”
or the fear that the other party feels
such a need;

e Because the parties can express
their emotions during the mediation
in the presence of each other and of a
respected neutral, the process of me-
diation provides a level of emotional
vindication which is impossible to ob-
tain in court. It is not therapy, but it is
therapeutic;

¢ Mediation is forward-looking. It
does not involve assessment of blame,
but rather focuses on meeting real
needs and on future working relation-
ships between the parties; and

¢ Mediation improves communica-
tion and understanding. This is espe-
cially vital when the parties will neces-
sarily have future business or
parenting relationships.

Suggesting Mediation

The concern often arises that sug-
gesting mediation to the other side
will somehow be seen as “weakness.”
That concern is easily overcome.
First, you might call the other attor-
ney and refer to the applicable rules of
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professional conduct or clearly stated
court preferences that mediation be
considered. If there is concern about
such a direct approach, you might re-
quest the judge to suggest mediation
or you might call an administering
agency, which will itself make the sug-
gestion. (Having the neutral third
party make the suggestion that the
case “appears appropriate for media-
tion” eliminates the concern of an ap-
pearance of weakness. Agencies
which administer ADR processes will
sometimes provide that service at no
charge, as well as free consultation
services in which an experienced me-
diator will meet with an attorney or
client to discuss how the process
works and what it can be expected to
do for the parties.) As mediation has
become more mainstream, the per-
ception of weakness in suggesting me-
diation has diminished considerably.

ELECTING A MEDIATOR ® Because

many of the advantages of the
mediation process depend on the skill
of the mediator, careful attention to
the selection process is critical to suc-
cess. There are no nationally recog-
nized training, certifying, or licensing
agencies for mediators. Many media-
tors are attorneys, but many of the
best mediators are not attorneys. As
with most professions, word-of-
mouth is probably the most helpful
way to find a good mediator. Consid-
erations should include experience,
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reputation, qualifications (including
training), subject matter knowledge,
and personality.

What To Look For

An effective advocate, concerned
with carefully selecting the mediator,
should carefully review any potential
mediator’s resume and focus on at
least the following five elements:

¢ Training and experience in the
process of mediation. The skills of a
good mediator, while natural to some,
still need to be shaped and sharpened
through training and experience. Al-
though there are no nationwide stand-
ards and no nationally recognized
training agencies, there are numerous
private ADR providers and state-
related agencies which provide train-
ing;

e Technical knowledge regarding the
subject matter of the underlying dis-
pute. Although a truly proficient me-
diator may do well without knowing
the technical and/or legal aspects of
disputes, parties usually find that a
mediator possessing knowledge of the
legalities, practices, and nuances of
the matters involved will expedite the
process;,

e The “presence” or “gravitas” of the
mediator is perhaps the most impor-
tant yet most difficult element to un-
derstand and evaluate. The respect
which the mediator generates, the
trust the parties place in the media-
tor’s opinions and suggestions, and
the mediator’s ability to build rapport
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can and often do result in success
where another mediator may have
failed;

¢ Genuine optimism that settlement
is possible, even in the face of appar-
ent impasse, and tenacity in keeping
the parties talking are important char-
acteristics of a successful mediator.
Even when there is great disparity be-
tween the parties’ positions and high
emotional conflict, a mediator’s abil-
ity to keep the parties talking about
possible solutions often leads them to
discover unexpected common inter-
ests and concerns. Continuous opti-
mistic engagement in the process can
ignite the spark necessary to fire the
settlement process; and

e Adherence to a published set of
ethical standards.

REPARING FOR MEDIATION ® Be-

cause mediation is an informal,
loosely structured process which does
not require presentation of evidence
and which often occurs relatively
early in the life of a dispute, it is easy
to be lulled into the belief that prepa-
ration is not important and need not
be carefully done. Wise counsel will,
however, remember Thomas Alva
Edison’s observation: “I find I am
most lucky when I am best prepared.”
At a minimum, there are four steps to
take in preparing for mediation.

Step 1: Develop a
Coherent Theory of the Case
First, develop the same kind of co-

herent theory of the case that you
would for trial: What happened, and
how does each piece of evidence fit
into that construct?

Step 2: Focus the Client

Second, make sure the client has
focused on the following questions
and that both you and your client un-
derstand the answers:

¢ What is the most important ele-
ment of a satisfactory resolution?
This may be tangible, such as a spe-
cific piece of property, or intangible,
such as an agreed-upon process for
shifting visitation arrangements;

e What non-monetary consider-
ations are so important to you that
you would willingly compromise
monetary expectations to receive
them?

¢ What do you think is the most im-
portant thing the other party wants?
Are you prepared to give it? In ex-
change for what?

e What would you like your life to
look like five years from now? Ten
years? What can be done in the medi-
ation agreement to help with that?

These questions are very different
from case evaluation questions. In-
stead, they are focused on unearthing
the information that will help you to
find effective, creative, meaningful,
long-term solutions and, most impor-
tant, to find the answer that best satis-
fies your client.



JULY 1997

Step 3: Evaluate the
Case with the Client

Third, case evaluation is impor-
tant, and reasonable expectations of
probable outcome should no agree-
ment be reached will play a part in the
willingness to reach agreement.
Therefore, consider with the client
and be prepared to discuss with the
mediator the following issues:

® Best case scenario—what is the
most you can reasonably hope to be
awarded at trial and the probable out-
come of such an award? Would it be
complied with? Would the other party

appeal?

® Worst case scenario—what might
the other party reasonably be
awarded if he or she prevails at trial?
This is especially important, as it al-
lows you to be candidly realistic with
the client without diminishing the psy-
chological anchor of being the client’s
protector and advocate;

¢ What do you really want out of this
mediation? What are your most basic
needs, hopes, fears? Right now? In
five or 10 years from now?

® What would you take and still feel
you could live with the outcome?

® What offer would you like to put
forward first?

The first two items relate to the
possible outcomes in litigation, and
careful, objective consideration of
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those possibilities is very useful in
making the last three items far more
reasonable and realistic.

Step 4: Help the Client
To Prepare a Statement

Finally, help the client to prepare an
opening statement for the first joint
meeting of the mediation. Having the
client rather than counsel present the
opening statement is important for
several reasons. It personalizes the
case and the client’s positions. It pro-
vides a “day in court” catharsis for the
client which often, by itself, enables
the client to satisfy emotional needs
long enough to deal objectively with
the issues. It provides counsel (and the
other side) an opportunity to see how
credible and persuasive the client will
be on the stand should the case go to
trial. It provides the mediator an im-
portant opportunity to start building
rapport and trust through active lis-
tening while the client is making the
statement.

ELPING THE CLIENT DURING ME-

DIATION ® By encouraging the
fullest participation of which the cli-
ent is capable, you can emphasize the
client’s control of the process and in-
vestment in the outcome. This re-
quires that you put aside any personal
feelings about the desirability of “win-
ning,” or “beating” your opponent,
and focus only on getting the desired
resolution for the client.
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Keep it Moving

During breaks, and while the medi-
ator is meeting privately with the
other side, stay focused on the matter
at hand and use the time to consider
steps which might be helpful, such as
the following:

® Ask the client what he or she thinks
is going on with the other party. The
client knows the other party well and
may have some useful insight into
what is motivating him or her and
what might induce him or her to
move toward a more favorable agree-
ment;

e Speculate with the client on possi-
ble solutions and explore options,
even if they seem unlikely at the time;
and

¢ Be aware that the client may need
to take a walk and just relax a little.
Attorneys are usually used to much
more concentrated pressure than are
their clients.

Finally, staying hopeful and opti-
mistic that settlement can be reached,
and looking for ways to solve prob-
lems that crop up along the way, will
add to the client’s confidence that
counsel is working with him or her to
reach a resolution.

Helping the Mediator
To Help Your Client

Using the mediator’s assistance in
presenting your case to the other side
and helping to persuade them of its
merits —and the merits of agreeing to

what you want —requires planning
and an understanding of how the me-
diation process works. Mediation
works best when the parties and coun-
sel are fully candid, open, and trust-
ing with the mediator. The more open
and honest the parties are with the
mediator, the more likely they are to
achieve a satisfactory resolution. The
better the mediator understands what
each party truly wants out of the reso-
lution, the more creative and persua-
sive the mediator can be in helping to
craft a resolution that works.

Let Your Client Talk to the Mediator

If you let your client do most of the
talking, the mediator will be better
able to focus on the client’s needs and
interests. Unless the mediator specifi-
cally asks you to discuss the legal is-
sues and positions and demands,
avoid taking strong positions or “pos-
turing” the case. And when you do ex-
plain your legal position, do so in as
informational and nonconfronta-
tional a way as possible. This not only
works better as a way to educate your
opponent and the mediator; it also
preserves the cooperative character of
the mediation process. Always be pre-
pared to do this in the course of medi-
ation. It is often useful to think of the
mediator as your advocate with the
other side and to enlist his or her help
in planning the presentation of vital
information during the mediation.
Presenting information in mediation
1s a matter of demeanor, confidential-
ity, and timing.
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Timing

Timing is vitally important to the
process of “trading” concessions. The
mediator can help you to determine
when the time is right to make a par-
ticular concession, thus increasing the
chance that the other side will concede
something to you. Demeanor is im-
portant to achieve the maximum ef-
fect with the opposing party. Whether
to present arguments emotionally or
in a matter-of-fact manner depends
on what will work best to educate the
other side and obtain compromises
and concessions. Likewise, whether
to use new or “surprise” information
is a matter to discuss with the media-
tor, so you can get an idea of whether
it will move the case forward.

Educating the Mediator

If you sense that the mediator does
not fully understand the law or facts,
educate the mediator gently—to
maintain rapport—and clearly, to as-
sist the mediator in conveying your
position on the law and facts clearly
to the other side. Lastly, at the conclu-
sion of every caucus (a private meet-
ing between the mediator and one
party to the dispute) it is important to
review with the mediator anything
that has been discussed and which
you want to keep confidential from
the other side.

GREEMENT ¢ At the conclusion
of a successful mediation, the
parties usually sign a memorandum
setting out at least the basic terms of
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their agreement. Given the realities of
mediation, it is rarely possible to work
out all of the detailed language neces-
sary for the complete agreement (or a
stipulated decree) immediately at the
conclusion. The session probably
won’t end until late, the parties will be
exhausted, and support staff will
probably have gone home hours ear-
lier. But before the parties or their
lawyers leave, everyone should sign a
memorandum of understanding cov-
ering all of the issues. You can prepare
the memorandum in a format similar
to a stipulated court order, and once
everyone is satisfied with the lan-
guage, conclude with a formal signing
and handshakes.

Add a Dispute Resolution Clause

Finally, since no decree has yet been
invented which is not subject to dif-
ferent interpretations or later disputes
about how to implement it, the settle-
ment agreement (and final decree)
should include a further dispute reso-
lution process for any disputes arising
out of the agreement or decree. Con-
sider a two-step mediation/
arbitration process to resolve any po-
tential misinterpretations, ambigui-
ties, implementation problems, or
later conflicts.

HY FAMILY LAW PRACTITION-
ERS ARE INCREASINGLY ENTHU-
SIASTIC ABOUT MEDIATION ¢ The ad-
vantages the client may obtain
through mediation are clear, and the
favor with which courts are increas-
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ingly viewing mediation is clear, but
what about its advantages for the
family law practitioner?

Dress Rehearsal

At the very minimum, mediation
gives you an opportunity to organize
your case, try it out on a knowledge-
able neutral, and obtain valuable
early evaluation and assessment from
the mediator. An attorney whose cli-
ent insists on harboring unreasonable
or unrealistic perceptions, positions,
or expectations often obtains tremen-
dous assistance from the mediator in
helping to educate and move the cli-
ent. A client may also be more rea-
sonable with the mediator than with
his or her own attorney and thus pro-
vide an opportunity for the mediator
and attorney working together with
the client to come up with a better res-
olution than would be possible with-
out the mediator’s help.

Time and Money

Obviously, there is a time value to
money, and settlements (and fees) re-
ceived immediately have more value
than those received after a year of
trial (or in five years, after the ap-
peals). Although divorce clients tend
not to be repeat clients, satisfied cli-

ents do tend to be enthusiastic fans of
the lawyers who got them good results
relatively painlessly, and referrals ac-
count for a large percentage of family
law business.

ONCLUSION ¢ As the swinging

pendulum of social mores moves
back toward making marriage work
and as the divorce rate begins to de-
cline, a new class of domestic rela-
tions problem-solver has begun to ob-
tain a larger percentage of the
shrinking divorce litigation pie. Those
who know how to use mediation ef-
fectively will acquire a desirable com-
munity reputation as being among
that new class. And if any further rea-
son for using mediation in domestic
cases were needed, practitioners
might also look to the autobiography
of Gandhi, in which he said: “I real-
ized that the true function of a lawyer
was to unite parties riven asunder.
The lesson was so indelibly burnt into
me that a large part of my time during
the 20 years of my practice was occu-
pied in bringing about private com-
promises of hundreds of cases. I lost
nothing thereby —not even money,
certainly not my soul.” What better
reward could counsel have than to
serve the client’s best interests in a
manner that also serves the soul!
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PRACTICE CHECKLIST FOR

Divorce Mediation Basics

Divorce clients often need something less stressful and confrontational than the
traditional litigation process. For a high percentage of cases, mediation really is
a better way.

¢ To guide a case toward mediation:

L1 Assess its appropriateness. When the applicable rules do not require you to
use mediation, you should still strongly consider it for cases in which the
parties have a need for continued contact, have a mutual interest in a swift
resolution, litigation would be expensive and mutually risky, both would
benefit from a controlled opportunity to vent feelings, and in which time is
important. On the flip side, avoid mediation when there is a serious power
imbalance or evidence of abuse, your opponent’s claim could be easily dis-
posed of in court, or a delay can benefit your client;

[0 Explain the advantages to your client. Practical advantages include a
swifter, more efficient proceeding over which the parties have more control,
a forum in which neither can intimidate the other, and the opportunity to
fashion more creative remedies. The emotional advantages for the client
include a chance to achieve a level of emotional vindication, but while foc-
using meeting the parties’ legitimate needs; and

[J Suggest mediation to your opponent. If you have reason to believe that
your opponent might perceive the suggestion as an admission of weakness,
be ready to point to a few judicially stated endorsements of the procedure.

e Select the right mediator. Look for:

[0 Mediation training and experience;

[J Familiarity with a specific set of mediation rules;
[ Experience in family law;

[ A trustworthy presence; and
[J Genuine optimism that settlement is possible.
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¢ Prepare carefully for mediation:

O

O

Develop a coherent theory of the case, just as you would for a case going to
trial;

Get the client ready. He or she needs to focus on what would constitute a
satisfactory solution overall. Ask the client to consider what he or she
would be willing to bargain over, and what is not negotiable;

Evaluate the options in light of litigation alternatives. What is the best case
scenario? What is the worst? And what does the client really want out of the
mediation?

Help the client to prepare an opening statement. This will help both of you
by sharpening the issues and by giving the client something to say directly to
the mediator, thus giving the mediator a clear idea of the client’s true posi-
tion.

¢ Help the client during mediation. Ask what he or she thinks is going on with
the other party, and to suggest possible solutions as the mediation progresses.

e Help the mediator to help your client. If you sense that the mediator has
misinterpreted either your client’s desires or your legal position, take the time to
clear the matter up as diplomatically as possible.

e When you reach an agreement, reduce it to a written memorandum of un-
derstanding immediately. Let the other contractual formalities wait — just be
sure to get the substantive points nailed down as quickly as possible.



